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Update: Enforcing Judgments through the Sheriff’s Sale Process —
The Supreme Court of Canada Weighs In

Last year, we published an article discussing a major impediment that creditors face when attempting to
enforce their judgments through the sale of a debtor’s real property. Namely, mortgagees refuse to
provide a discharge statement required by sheriffs to sell a debtor’s real property without the debtor’s
consent because the discharge statement has been treated as “personal information” under the Personal
Information Protection and Electronic Documents Act (“PIPEDA"). A review of cases in Ontario revealed an
unsettled line of authorities that have left uncertainty regarding the approach to be taken in such cases.

Luckily (for judgment creditors), the Supreme Court of Canada
granted leave to appeal the Ontario Court of Appeal’s decision in
Royal Bank of Canada v Trang (“Trang”), setting the stage for
clarification on the proper approach to dealing with the privacy
impediment of obtaining mortgage discharge statements when
enforcing judgments.

The Definitive Answer: The Supreme Court of
Canada’s ruling in Royal Bank of Canada v Trang

In a unanimous decision, the Supreme Court of Canada allowed
RBC'’s appeal and ordered Scotiabank to produce the mortgage
discharge statement. More importantly, the Supreme Court set
forth two bases for allowing the appeal and thus provided clarity
to the issue of obtaining mortgage discharge statements to enforce
judgments through the sale of a debtor’s real property.

1. An order to produce a mortgage discharge statement
constitutes an “order made by a court” under Section 7(3)(c)
of PIPEDA.

PIPEDA governs the collection, use and disclosure of personal
information by organizations during commercial activities. Under
PIPEDA, an individual’s consent is required to collect personal
information and to subsequently use or disclose such information.
Nonetheless, Section 7(3) contains exceptions for which an
individual’s consent is not required. One of these exceptions is
found in Section 7(3)(c), which allows consent to be overridden
if disclosure is required under “an order made by a court.”

Upon analyzing Section 7(3), the Supreme Court found that the
order sought by RBC constitutes an “order made by a court” and
thus ordered that Scotiabank disclose the mortgage discharge
statement to RBC.

The Supreme Court went on to state that such an order could (and
should) have been granted to RBC either through the inherent
jurisdiction of the court to order disclosure or under Rule 60.18(6)
of the Rules of Civil Procedure (the “Rules”). Rule 60.18(6) is to

be applied less cautiously when a mortgagee is being examined
to obtain a mortgage discharge statement. Moreover, the Supreme
Court stated that a mortgagee is not a stranger to the litigation
because it too has an interest in the property at issue.

A court can order the disclosure of a mortgage discharge statement
under Rule 60.18(06) if either: (a) the debtor does not respond to a
written request that he/she sign a form consenting to disclose the
mortgage discharge statement to the judgment creditor; or (b) the
debtor fails to attend a judgment debtor examination. A judgment
creditor who files a writ of seizure and sale, completes any of the
above-mentioned two steps, and provides notice is entitled to an
order for disclosure as long as the creditor serves the debtor with
the motion to obtain such disclosure.

2. The Trangs impliedly consented to the disclosure of the
mortgage discharge statement because the information
contained therein was “less sensitive”.

PIPEDA provides that consent for disclosure for the purposes of
the statute may be implied where the information is “less
sensitive”. The Supreme Court stated that although financial
information is usually very sensitive, the degree of sensitivity is
a contextual determination. With respect to mortgage discharge
statements, the principal amount of the mortgage, interest rate,
payment periods, and due date are made publicly available for
mortgages electronically registered on title. The public nature of
such information, along with the fact that the state of account
between the mortgagee and mortgagor also impacts other
creditors, led the Supreme Court to conclude that the information
at issue is less sensitive than other financial information.

Further, the Supreme Court analyzed the reasonable expectations
of a mortgagor in such contexts and concluded that a reasonable
mortgagor is aware that:

(a) financial details of their mortgage are publicly on title;
(b) default on a debt may lead to a judgment enabling the sheriff
to seize and sell the mortgaged property;
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(c) a judgment creditor has a right to obtain disclosure of a
mortgage discharge statement via motion or examination;
(d) a default entitles the creditor to recover the debt against the

debtor’s assets; and
(e) a creditor is able to obtain the information required to realize
on his/her legal rights.

The Supreme Court also noted that another aspect of the relevant
context is the identity of the party seeking disclosure and the
reason for doing so. More specifically, disclosure to someone who
needs the information to exercise an established legal right is
different from someone seeking disclosure due to curiosity or for
nefarious purposes.

So, What Steps Should a Creditor Take?

In light of the Supreme Court’s decision in 7rang, a creditor who
wishes to realize on his/her debt through the sale of the debtor’s
real property should:

1. Obtain a judgment against the debtor;

2. File a writ of seizure and sale with the sheriff of the district
where the property is located;

3. Prove his/her claim and provide notice by completing at least
one of the following:

i. Send to the debtor a written request that he/she sign a form
consenting to the provision of the mortgage discharge
statement to the judgment creditor; or

ii.Serve the debtor with a notice of examination in aid of
execution;

4. If the debtor fails to respond to the written request or fails to
attend a single judgment debtor examination, serve the debtor
with a motion to obtain disclosure of the mortgage discharge
statement and file it with the court; and

5. Obtain from the court an order for disclosure of the mortgage
discharge statement and serve it on the mortgagee who will
then be obligated to disclose the statement sought.

A Noteworthy Limitation

As a caution, organizations should be reluctant to consider the
Supreme Court’s decision in Trang to apply to any situation in
which a legal right is asserted to private information. In other
words, Trang deals with a specific legal issue in a particular
context and should not be taken by organizations caught under
PIPEDA to have lightened their duties to protect individuals’
personal information.
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any particular context. For more information about Commercial Litigation, contact a member of our Commercial
Litigation Practice at 905.273.3300.
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www.pallettvalo.com/signup or send an email to marketing@pallettvalo.com.

Pallett Valo LLP will, upon request, provide this information in an accessible format.

77 City Centre Drive, West Tower, Suite 300, Mississauga, Ontario L5B 1M5 - 1.800.323.3781

Copyright© 2017 Duplication and distribution of this material, in whole or in part, is permitted provided the name of Pallett Valo LLP and the authors’names are not omitted.


mailto:marketing@pallettvalo.com
www.pallettvalo.com/signup
mailto:mwhiteley@pallettvalo.com
mailto:sachdeva@pallettvalo.com
mailto:mruberto@pallettvalo.com
mailto:jpercival@pallettvalo.com
mailto:wjaskiewicz@pallettvalo.com
mailto:ailchenko@pallettvalo.com
mailto:tevangelidis@pallettvalo.com
mailto:mbrar@pallettvalo.com
mailto:nsandhuy@pallettvalo.com
mailto:jrusso@pallettvalo.com
mailto:sprice@pallettvalo.com
mailto:akennedy@pallettvalo.com
mailto:gjanoscik@pallettvalo.com
mailto:pguaragna@pallettvalo.com
mailto:aesposito@pallettvalo.com
mailto:abalaura@pallettvalo.com




Accessibility Report





		Filename: 

		2450 PV Commercial Litigation Sheriff Sale Process (1) (1) AODA.pdf









		Report created by: 

		



		Organization: 

		







[Enter personal and organization information through the Preferences > Identity dialog.]



Summary



The checker found no problems in this document.





		Needs manual check: 2



		Passed manually: 0



		Failed manually: 0



		Skipped: 1



		Passed: 29



		Failed: 0







Detailed Report





		Document





		Rule Name		Status		Description



		Accessibility permission flag		Passed		Accessibility permission flag must be set



		Image-only PDF		Passed		Document is not image-only PDF



		Tagged PDF		Passed		Document is tagged PDF



		Logical Reading Order		Needs manual check		Document structure provides a logical reading order



		Primary language		Passed		Text language is specified



		Title		Passed		Document title is showing in title bar



		Bookmarks		Passed		Bookmarks are present in large documents



		Color contrast		Needs manual check		Document has appropriate color contrast



		Page Content





		Rule Name		Status		Description



		Tagged content		Passed		All page content is tagged



		Tagged annotations		Passed		All annotations are tagged



		Tab order		Passed		Tab order is consistent with structure order



		Character encoding		Passed		Reliable character encoding is provided



		Tagged multimedia		Passed		All multimedia objects are tagged



		Screen flicker		Passed		Page will not cause screen flicker



		Scripts		Passed		No inaccessible scripts



		Timed responses		Passed		Page does not require timed responses



		Navigation links		Passed		Navigation links are not repetitive



		Forms





		Rule Name		Status		Description



		Tagged form fields		Passed		All form fields are tagged



		Field descriptions		Passed		All form fields have description



		Alternate Text





		Rule Name		Status		Description



		Figures alternate text		Passed		Figures require alternate text



		Nested alternate text		Passed		Alternate text that will never be read



		Associated with content		Passed		Alternate text must be associated with some content



		Hides annotation		Passed		Alternate text should not hide annotation



		Other elements alternate text		Passed		Other elements that require alternate text



		Tables





		Rule Name		Status		Description



		Rows		Passed		TR must be a child of Table, THead, TBody, or TFoot



		TH and TD		Passed		TH and TD must be children of TR



		Headers		Passed		Tables should have headers



		Regularity		Passed		Tables must contain the same number of columns in each row and rows in each column



		Summary		Skipped		Tables must have a summary



		Lists





		Rule Name		Status		Description



		List items		Passed		LI must be a child of L



		Lbl and LBody		Passed		Lbl and LBody must be children of LI



		Headings





		Rule Name		Status		Description



		Appropriate nesting		Passed		Appropriate nesting










Back to Top



